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for the acquisition of commercial
items or commercial components.

(c) The FAR prescription for the pro-
vision or clause for each of the laws
listed in 12.505 has been revised in the
appropriate part to reflect its proper
application to contracts and sub-
contracts for the acquisition of COTS
items.

[60 FR 48241, Sept. 18, 1995, as amended at 74
FR 2721, Jan. 15, 2009]

12.503 Applicability of certain laws to
Executive agency contracts for the
acquisition of commercial items.

(a) The following laws are not appli-
cable to Executive agency contracts for
the acquisition of commercial items:

(1) 41 U.S.C. 43, Walsh-Healey Act
(see subpart 22.6).

(2) 41 U.S.C. 254(a) and 10 U.S.C.
2306(b), Contingent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Re-
sponse Time for Offers under Office of
Federal Procurement Policy Act (see
5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free
Workplace Act of 1988 (see 23.501).

(6) 31 U.S.C. 1354(a), Limitation on
use of appropriated funds for contracts
with entities not meeting veterans em-
ployment reporting requirements (see
22.1302).

(6) [Reserved]

(7) Section 806(a)(3) of Pub. L. 102-190,
as amended by Sections 2091 and 8105 of
Pub. L. 103-355, Payment Protections
for Subcontractors and Suppliers (see
28.106-6).

(8) 41 U.S.C. 254d(c)(1) and 10 U.S.C.
2313(c)(1), GAO Access to Contractor
Employees, Section 871 of Pub. L. 110-
417 (see 52.214-26 and 52.215-2).

(b) Certain requirements of the fol-
lowing laws are not applicable to exec-
utive agency contracts for the acquisi-
tion of commercial items:

(1) 40 U.S.C. 3701 et seq., Requirement
for a certificate and clause under the
Contract Work Hours and Safety
Standards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Re-
quirement for a clause and certain
other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a
clause under the Fly American provi-
sions (see 47.405).

12.504

(c) The applicability of the following
laws have been modified in regards to
Executive agency contracts for the ac-
quisition of commercial items:

(1) 41 U.S.C. 2532 and 10 U.S.C. 2402,
Prohibition on Limiting Subcontractor
Direct Sales to the United States (see
3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a,
Truth in Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting
Standards (see 48 CFR chapter 99) (see
12.214).

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2,
1997; 62 FR 10710, Mar. 10, 1997; 62 FR 51270,
Sept. 30, 1997; 64 FR 10532, Mar. 4, 1999; 64 FR
72416, Dec. 27, 1999; 66 FR 53488, Oct. 22, 2001;
70 FR 57454, Sept. 30, 2005; 71 FR 20302, Apr.
19, 2006; 72 FR 46341, Aug. 17, 2007; 72 FR 51310,
Sept. 6, 2007; 73 FR 54007, Sept. 17, 2008; 74 FR
14650, Mar. 31, 2009; 75 FR 39419, July 8, 2010]

12.504 Applicability of certain laws to
subcontracts for the acquisition of
commercial items.

(a) The following laws are not appli-
cable to subcontracts at any tier for
the acquisition of commercial items or
commercial components at any tier:

(1) 10 U.S.C. 2631, Transportation of
Supplies by Sea (except for the types of
subcontracts listed at 47.504(d)).

(2) 156 U.S.C. 644(d), Requirements rel-
ative to labor surplus areas under the
Small Business Act (see subpart 19.2).

(3) [Reserved]

(4) 41 U.S.C. 43, Walsh-Healey Act
(see subpart 22.6).

(5) 41 U.S.C. 2563d, Validation of Pro-
prietary Data Restrictions (see subpart
27.4).

(6) 41 U.S.C. 254(a) and 10 U.S.C.
2306(b), Contingent Fees (see subpart
3.4).

(7) 41 U.S.C. 254d(c) and 10 U.S.C.
2313(c), Examination of Records of Con-
tractor, when a subcontractor is not
required to provide certified cost or
pricing data (see 15.209(b)), unless using
funds appropriated or otherwise made
available by the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5).

(8) 41 U.S.C. 416(a)(6), Minimum Re-
sponse Time for Offers under Office of
Federal Procurement Policy Act (see
subpart 5.2).

(9) 41 U.S.C. 418a, Rights in Technical
Data (see subpart 27.4).
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(10) 41 U.S.C. 701, et seq., Drug-Free
Workplace Act of 1988 (see subpart
23.5).

(11) 46 U.S.C. Appx 1241(b), Transpor-
tation in American Vessels of Govern-
ment Personnel and Certain Cargo (see
Subpart 47.5) (except for the types of
subcontracts listed at 47.504(d)).

(12) 49 U.S.C. 40118, Fly American
provisions (see subpart 47.4).

(13) Section 806(a)(3) of Pub. L. 102—
190, as amended by Sections 2091 and
8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Sup-
pliers (see 28.106-6).

(b) The requirements for a certificate
and clause under the Contract Work
Hours and Safety Standards Act, 40
U.S.C. 3701, et seq., (see Subpart 22.3)
are not applicable to subcontracts at
any tier for the acquisition of commer-
cial items or commercial components.

(c) The applicability of the following
laws have been modified in regards to
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components:

(1) 41 U.S.C. 2532 and 10 U.S.C. 2402,
Prohibition on Limiting Subcontractor
Direct Sales to the United States (see
subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a,
Truth in Negotiations Act (see subpart
15.4).

(3) 41 U.S.C. 422, Cost Accounting
Standards (48 CFR chapter 99) (see
12.214).

[60 FR 48241, Sept. 18, 1996 as amended at 61
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2,
1997; 62 FR 51270, Sept. 30, 1997; 64 FR 72416,
72418, Dec. 27, 1999; 65 FR 46069, July 26, 2000;
68 FR 13203, Mar. 18, 2003; 70 FR 57454, Sept.
30, 2005; 72 FR 46330, Aug. 17, 2007; 73 FR 54008,
Sept. 17, 2008; 74 FR 14648, Mar. 31, 2009; 75 FR
53142, Aug. 30, 2010]

12.505 Applicability of certain laws to
contracts for the acquisition of
COTS items.

COTS items are a subset of commer-
cial items. Therefore, any laws listed
in sections 12.503 and 12.504 are also in-
applicable or modified in their applica-
bility to contracts or subcontracts for
the acquisition of COTS items. In addi-
tion, the following laws are not appli-
cable to contracts for the acquisition
of COTS items:

(a)(1) 41 U.S.C. 10a, portion of first
sentence that reads ‘‘substantially all

48 CFR Ch. 1 (10-1-11 Edition)

from articles, materials, or supplies
mined, produced, or manufactured, as
the case may be, in the United States,”
Buy American Act—Supplies, compo-
nent test (see 52.225-1 and 52.225-3).

(2) 41 U.S.C. 10b, portion of first sen-
tence that reads ‘‘substantially all
from articles, materials, or supplies
mined, produced, or manufactured, as
the case may be, in the United States,”
Buy American Act—Construction Ma-
terials, component test (see 52.225-9
and 52.225-11).

(b) 42 U.S.C. 6962(c)(3)(A), Certifi-
cation and Estimate of Percentage of
Recovered Material.

[74 2721, Jan. 15, 2009]

Subpart 12.6—Streamlined Proce-
dures for Evaluation and So-
licitation for Commercial
ltems

12.601 General.

This subpart provides optional proce-
dures for—

(a) Streamlined evaluation of offers
for commercial items; and

(b) Streamlined solicitation of offers
for commercial items for use where ap-
propriate.

These procedures are intended to
simplify the process of preparing and
issuing solicitations, and evaluating of-
fers for commercial items consistent
with customary commercial practices.

12.602 Streamlined evaluation of of-
fers.

(a) When evaluation factors are used,
the contracting officer may insert a
provision substantially the same as the
provision at 52.212-2, Evaluation—Com-
mercial Items, in solicitations for com-
mercial items or comply with the pro-
cedures in 13.106 if the acquisition is
being made using simplified acquisi-
tion procedures. When the provision at
52.212-2 is used, paragraph (a) of the
provision shall be tailored to the spe-
cific acquisition to describe the evalua-
tion factors and relative importance of
those factors. However, when using the
simplified acquisition procedures in
part 13, contracting officers are not re-
quired to describe the relative impor-
tance of evaluation factors.
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